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JUDGMENI re notice of

2AA 6

LIUIIED v FIONA CAROIINE C&ISfLAN

mot.lo11

HIS I IONOUR: The plaint i f i  has issued a statenent of

in I  h is .orrr t  st tk ind h6<ea.<i . 'h 
^r  

:  nr^^6rrr ,  :n. l

judgment for  money outst .nding on a loan conLract ,

defend-nt  and her husband d.re said !o be part ies t -o

Joan contract ,  which was signed an 25 August 2005.

cla im

fDe

addit i -on,  the defendant,  as the registered propr ietor of

the relevant propetrty, sign,:d a mortgage on 20 Septenlcer

2005 secur ing the amount of  the loan and that mortgage

contains the convent ionaL term providing for a r iqht  of

ejectment upan defauft .

?he defendant has f i led a defence which pleads the

general  issue but adni ts thEt no payments have ever been

nade under the Loan contract .  She has also f i led a cross-

claim, the ef fect  of  which is th is,  that  the loan r , ,a s

negot iated through a broker but the contract  whlch she and

her husband signed does not ret 'J-ect  the Datute of  the l -oan

which \ , /as sought.  the def3ndant when the hatter was last

before me rel ied upon an af f idavi t  of  her husband, to

which a Iarge amount of  doc.unentary inater ia l  was annexed"

Tbat has been supplemented Eoday by fur ther evj ,dence on
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aff idavj . t  f ron the defendant herseff  and f lom the broke! '

Mr Hartney, al .1 of  which is consj .stent ! " i th the assert ion

that the loan contract  s igned was indeed not consistent

wlth the loan that was gougi : t .  This may raise an issue as

to vrh€ther the defendant has recourse aqa- inot  any oLner

person or organisat ion ar is: i 'ng f ron the c i rcumstances in

which the foan docunent and the mortqage came to oe

signed, and there nay indeed be an issue as to the af tdunr

said now to be outstanding under the concract ,

fhat  said,  in the c i rcunstances, the pfaint i f f  seeks

summary judgment for  pos3ession of  tbe Property and also

fo! judgnent in the arnount outstanding' As to that,

however,  Mr Gol ledge, whq appears for  the plaint l f f ,

reef ist ical ly ackoowledged that there may be an issue

about the amount and what irt pressed th.is norning is

sumnary judgment for  Possession of  the property '  That

appl icat ion is pressed upon the basis th;r t  nothing in the

defence or cross-bla. l tn f i ler t  by the defendant or,  indeed,

in any of  the evidence upon which she rel jes la ises any

tr iable issue i .n opposi t ion to possession.

That submlssion/ n my view, is soLnd. The

fac!  is  that  a loan cont.ract  was entered into for

. 'n- in. i l - .L aL a ce.r ta in in!eresL

simpl e

a

The mo.r tgage was signed con5istent-  wi th that  loan

and to secure repaynent of  lhe loan with interest-

connon ground that there has been defauft  jn that

con!rac!

IL ]S

no
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payment has eve!

the pl"aini j '  f f is

possessj ,on.

been made and/ in those circunstancesr

entit led tc, sunL,'nary ludgment for

it is not f,o! rne to det;ermioe what ls to haPpen atrou!

the cLaim for the arnoun! outstanding o!  in respect of  arLy

defence or cross-cl-ainr l^'hich the 
'Lefendant 

night have in

respect of  that  amount '  The defendant f i led mot ions th is

morning seeking to jo io certain other par l ies to the

pxoceedj"ngs. Agaln,  i t  !s not for  me to detetrnlne the

ner i - t  of  lhose motfons, nof am I  jn d pos_Lr jon ro

deternine them tfi is lnorntng in the present circunstances

and on the l in i ted mater ia l  I  have'

The defeldant sought an opportunity for more Line to

lesearch the calcumstances of  the loan and to -research the

relevant law in answer to the present rnot ion'  However '  in

l iqht  of  the history of  the matter,  I  am not prepared Lo

al low any fur lher adjournnent '  This !ot ion has taken fonq

enough as j " t  ls  to be brought lo hear lng'

{Shol t  minutes of  order handed up by
l i i  eol t"dg".  Fo.r  subnissions re the short

minutes anct costs see t iansct ipt  page 14 l ine

34 to Page 16 l ine 32')

HrS HONOUR: I  make oiders in terms of  Paragraphs A and B

of the short  minutes suppl jed to ne by counsel  tor  the

ptaint i f f ,  t rh ich I  shal l  s ign and date today'  being 15

November 2006. The defendetnt  is  to pay the plaintr f f 's

costs of  the mot ion.

( I 'or  subrnissions !e c l )sts,  l is t inq lhe matLer

.15 /17/ A6 3
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.  Mc. aln

before the ReEj.strar and mattels concetning the

writ seJ--irinicript page L6 l ine 3? to page l '8
.  l ine 58)

HIS SONOUR: I dllcct that the matter bc l isted for

furthel directions befole a Registrar at 9 am on

' wedne5day, 29 Novenber 2006'

0o0
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